to work, and potential avenues of litigation involving workers' compensation, FMLA, and ADA. The occupational and environmental health nurse must maintain an awareness of the interface among these laws and realize the maze effect that may be created when an employee is entitled to benefits under multiple laws simultaneously. Comprehensive knowledge of these laws and regulations, along with a qualified resource network, enable the occupational and environmental health nurse to provide guidance and direction for appropriate intervention.
WORKERS' COMPENSATION
An employeereports to the health services office stating that a metal bar fell on his right foot while he was working in the warehouse. The nurse's investigation of the incident validates the injury as compensable under workers' compensation and the appropriate forms are completed. The nurse authorizes medical care at the local occupational medicine clinic. After the health care providerassesses and treats the injury, the diagnosis is given to the nurse as a "crush injury of the right foot." The employee is released to return to work with the following restrictions: "seated duty only with the foot elevated." Because the essential functions of the employee's job require excessive walkingand climbingladders, the nursecoordinatesa modifiedduty assignment with the employee's supervisor. Once the arrangements are finalized, the employee returns to work. During the course of the employee's treatment, the nurse maintains contact with the health care provider and notifies department management of the employee's progress and work status.
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This scenario was unlikely prior to the enactment of the first workers' compensation legislation in the early 1900s when employees injured on the job were expected to bear the costs themselves. This was often unrealistic, forcing the employee to depend on the goodness of family or friends or requiring the employee to sue the employer to gain a monetary award that would cover costs -seldom a successful endeavor. As a result, society bore the burden for these injuries. Some employers started the practice of assuming the cost of care for these injuries, which influenced the enactment of workers' compensation law. When employers agreed to pay for the work related injury, employees also agreed to give up their right to sue the employer.
The first workers' compensation legislation was enacted in 1911 with the intent of eliminating costly and time consuming lawsuits, providing cost effective medical and wage loss benefits, and relieving society of the burden of health care for work related illnesses and injuries. Other states followed over the years, with the last state enacting legislation in the 1950s. Under workers' compensation law, as long as an injury or illness occurs during the course and scope of employment, the employer covers the employee's health care costs and partial compensation for wage loss.
Today, four key goals are recognized in successful management of workers' compensation:
• To provide quality health care, • To maintain productivity for the workplace by keeping the employee on the job, • To preserve employee satisfaction, and • To control costs.
Special points to remember for a successful workers' compensation program include: • Make sure postings are available in conspicuous places throughout the company that define the worker's rights and responsibilities; • Have written policies and procedures related to health care, lost time, and return to work posted throughout the workplace; and • Conduct annual management and employee training so supervisors and managers on the front lines can be held accountable for enforcing written policies and providing accommodated work. Supervisors and managers should establish a culture within their departments in which employees are expected to return to work and are valued.
Employees need to be trained to understand they are responsible for notifying a designated company representative when an injury occurs and for completing a written incident report. The incident report should require an 262 employee's written statement in the employee's own words and handwriting. Requiring a supervisor's written statement and a witness' written statement is advisable, if at all possible. At the time of the injury, a prompt incident investigation and corrective action should occur, if needed. A consultation with the safety manager may be indicated.
The nurse is responsible for: • Prompt action, assessment, and provision of appropriate health care; • Appropriate documentation of the incident, including verbal and written procedural guidelines for the employee at the time of the injury; • Facilitation of prompt investigation and corrective action; • Facilitation of a modified or transitional duty assignment for the specified time period; • Case management until maximum medical improvement is achieved; and • Communication with the supervisor, such as follow up phone calls, a walk to the workstation, or a call or email to the supervisor. This sends a goodwill message that may influence employee satisfaction. This action is essential for the employee to successfully reintegrate into the work group upon return to work.
It is a natural role for the nurse to serve as team leader in the management of workers' compensation cases. In this role, the nurse acts as a liaison with the third party administrator or insurer. The nurse has the advantage of knowing local medical providers and can develop effective partnerships to assure quality medical care.
A company with effective support for return to work usually can provide accommodations for employees on restricted duty, thus maintaining productivity of the injured worker.The medical provider is responsible only for determining medically appropriate work restrictions and limitations, not whether the employee may return to work.
The occupational and environmental health nurse, along with other members of the team, assigns work within the scope of the restrictions. Inviting the treating health care provider to the company for an orientation to the workplace can create a working partnership. When the medical provider can see and understand how medical restrictions are accommodated, cooperation is enhanced. The health nurse assures the work provided is within the restrictions and documents all job modification interventions. In effective case management, the occupational and environmental health nurse maintains open communication with the employee's health care providers, as well as with supervisors or managers, so they are aware of the status of the injured worker. Stefany (1996) With the enactment of the ADA and the FMLA. management of workers' compensation has increased in complexity. For example. companies may choose to count workers' compensation lost time against FMLA leave time. Likewise. an employee released to return to work by the workers' compensation physician may use FMLA leave time if the employee can provide a differing medical opinion from another physician. Litigation may be involved when differing medical opinions are sought. Finally. if the employee has an injury that results in an ADA qualified disability. then compliance under the ADA must be met as well (Stefany, 1996) . However. the definition of a "disability" under FMLA differs from a "disability" under ADA. An employee. unable to work and covered by workers' compensation benefits, mayor may not be protected under FMLA and ADA. It depends on whether the health condition qualifies as a defined disability under the respective act (Proskauer, 1996) . The Table outlines general qualifications for benefit eligibility for workers' compensation, FMLA. and ADA. JUNE 1999, VOL. 47, NO.6 
THE FAMILY MEDICAL LEAVE ACT
One week following the injury, the employee develops severe pain, redness, and swelling of his right foot. The medical provider diagnoses this complication as compartment syndrome. indicating a compromise of the microcirculation and resulting in necrosis of the tissue. The foot is debrided of the necrotic tissue and the employee is prescribed antibiotics. The employee is removed from work and is placed on bedrest for 2 weeks. The company counts workers' compensation lost time against FMLA. Because the absence from work is more than 3 consecutive days, the occupational and environmental health nurse starts procedures for medical leave under FMLA. The employee is eligible for FMLA benefits and the appropriate forms are completed. The employee is notified of eligibility for FMLA benefits by certified mail. While on medical leave, the employee continues to experience complications from the injury resulting in a partial amputation of the foot. During the recovery period, the employee has same job pro-tection, benefits protection, and is eligible for workers' compensation indemnity benefits for wage loss. The occupational and environmental health nurse continues to communicate with the employee, medical providers, and management as case manager.
The FMLA, enactedin 1993, has createdmanychallenges for companies. The intent of the FMLA was to provide a safetynet for job protection when the employee lost time due to personal or family medical situations, childbirth, or placement of a child for adoption or foster care.The advantage of FMLAis the employee is eligible for up to 12 weeksof unpaidleavetime guaranteeing the employee same job protection. Employers required to comply with the FMLA include all public agencies, privateschools, and publicschools regardless of the number of employees. The act applies to private employers who have at least 50 employees in one location or in various locations within a 75 mile radius (Centerfor Information Law & Policy, 1999; U.S. Department of Labor, 1995) .
Though mandated at a federal level, some state laws interface with and sometimes supersede the federal law when the local law provides greater employee family leave rights (McGovern, 1996; U.S. Department of Labor, 1995) . Therefore, the occupational and environmental health nurse must always investigate whether or not state laws in are existence and must be taken into consideration, For example, a company with satellite or subsidiary locations mayhaveFMLApoliciesand procedures significantly impacted due to state specific laws.
Eligibility
An employee is eligiblefor up to 12weeksof unpaid leave time from a company if the employee has been employed for at least 1 year from the day the leavecommences and has worked a minimum of 1,250hours within the past 12 months. Many human resources information systems interface with payroll systems and can calculatethe worked hoursaccordingly. Eachcompany must choose a method for calculating the 12 month period from the following four options: • The calendaryear, • A fixed 12 monthyear,usingthe person's anniversary date, birth date, or other standard marker, • The fiscal year or any other type of 12 month period, and • A 12 month calendarthat rolls forward or 12 months measured backward from the date of the leave (U.S. Department of Labor, 1995) .
The company must establish policies and procedures thatdetailthe method of calculation. Failure to do so entitles the employee to choose the method mostbeneficial to 264 the employee. If the employer thenwants to choose a specific 12 monthperiod, a 60 day notice to all employees is required (U.S. Department of Labor, 1995) .
The company should have a comprehensive attendance policy in place that interfaces with FMLAmanagement so that absences that fall under FMLA can be captured. Because essentially every qualified employee may take up to 25% of work time off as unpaid leave, the importance of consistent medical management and well written policies and procedures cannot be overemphasized.
Eligibility Not/flcat/on
General notice related to FMLA benefits mustbe provided to employees. An FMLA poster must be in a conspicuous place and a written summary of FMLA benefits mustbe provided to eachemployee. The federal lawstates that notification of employee eligibility must be done "as soon as practicable" (U.S. Department of Labor, 1995). The employee mustbe advised verbally of theeligibility or ineligibility of FMLAcoverage within 2 business days of the request. Written notice mustfollow by the nextpayday, unless the payday is within 1 week. As a rule of thumb, written notice must be given the first payday after 6 days of the oral notice. Failure to provide the written notice will prevent the employer from taking action against an employee for failure to comply with FMLA guidelines (Breckenridge, 1996) .
Although FMLA requires a company to provide unpaid leave, employees may choose to take paid time in lieu of the unpaid time if covered under company policy guidelines. This may include sick days, vacation days, shorttermdisability, or any otherapproved paid time benefit. It is advisable that FMLA mirror the vacation and shortterm disability policies of the company so that a naturalinterface exists. Detailing howleaves willbe managed and howthe employee willbe compensated avoids misunderstanding between the company and employee, lessening the possibility for adversarial action and reaction.
At theend of theFMLA period, theemployee mustbe reinstated to the same position, or an equivalent position withequalrights andbenefits, working conditions, prerequisites, andstatus(U.S. Department of Labor, 1995). However, a few situations exist where this entitlement may be exempted. The employee does not have to be restored to the sameposition if theemployer can demonstrate thathad the employee not gone on family medical leave, the employee would have beenlaid off.An employer alsocan denysamejob restoration to employees in "key"positions, that is, salaried employees within the top 10% of the employer's work force.
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In this situation. the leave of the "key" employee would involve serious and substantial economic hardship to the operations of the company (U.S. Department of Labor. 1995). The employer must notify the employee of the intent to deny restoration under the "key employee" exemption at the time the employer determines that such economic hardship would occur. If the leave has already commenced. the employer must give the employee the option to return to work. The employee should be required to provide a "Fitness for Duty" form from the health care provider before returning to work (Breckenridge. 1996 ).
The Employee Request
The FMLA states the employee is obligated to notify the employer 30 days in advance of the leave or whenever practicable. specifically within 1 or 2 days of the employee learning of the need to take leave. The employee only has to request the leave once. through either a verbal or written notice. However, the employee does not have to mention or ask for FMLA protection. The law does not state that the employee must notify human resources. the medical office, or the occupational health nurse. It states that one must notify "the company." If verbal notice is given to someone in a supervisory position. that verbal notice may be sufficient. For this reason. it is essential that employees be advised of the company's written procedure for FMLA leave as well as making annual training for managers and supervisors a priority.
The employer may not require the employee to adhere to any stricter requirement for leave notice if state law or a bargaining agreement allows for less advance notice (Stefany, 1996) . For example. if the company has a policy statement indicating that vacations can be requested 1 week in advance, the FMLA policy should be consistent with that statement.
For unforeseeable leaves. the employee must notify the employer as soon as practicable. defined as within I to 2 business days of learning about the need for leave (U.S. Department of Labor, 1995). The FMLA does not specifically state the employee must be the one to make this call. The employee may notify by fax. phone. through a family member. or significant other. Once notified. it is important to start FMLA procedures immediately if the employee qualifies to meet the notification requirements mentioned previously.
The employer has the right to apply FMLA to all eligible employees' medical absences (U.S. Department of Labor. 1995). but does not have the right to apply it retrospectively. However. when the company does not know the reason for the leave at the time of the leave request or JUNE 1999, VOL. 47, NO.6
Asystem to verify reasons for employee absences is critical so that it will be applied fairly and consistently with every single employee of the organization.
there is a delay in obtaining medical certification. the company may retroactively apply 30 days of FMLA leave. The employee does not have to request family medical leave, but the FMLA should be applied at the time the employee requests a leave due to a health related situation. For this reason. a system to verify reason-s for employee absences is critical so that it will be applied fairly and consistently with every single employee of the organization. One method to ensure this is to centralize FMLA management. Because health services often manages leave for short term disability. long term disability. and workers' compensation, it is an appropriate choice for this centralization.
Health Care Provider
Medical certification is required for all FMLA leaves. When an employee misses work because of a serious health condition, a health care provider must certify the medical necessity of the leave. Health care providers can be licensed physicians. osteopaths. dentists. podiatrists. clinical psychologists, social workers. optometrists. nurse practitioners, midwives. chiropractors. and some Christian science practitioners (U.S. Department of Labor. 1995). Also recognized is any health care provider from whom an employer or employer's group health plan will accept certification about the existence of a serious health condition to substantiate a claim for benefits.
Certificate of Health Care Provider Form
The Certificate of Health Care Provider Form devised by the U.S. Department of Labor serves as verification of leave for medical necessity. The employer's request for medical certification is given to the employee within 1 or 2 business days of the employee notification of leave. The employee is obligated to return the requested information within 15 business days (U.S. Department of Labor. 1995). The health care provider is only obligated to give information related to the specific medical situation necessitating a leave. The health care provider is not obligated or required to provide any additional information and the employer is prohibited from asking for it, assuming the form is complete. The medical certification should indicate the employee's inability to perform any one, or all, of the job functions necessitating the absence from work. In a situation in which a family member's illness necessitates the employee's absence from work, the health care provider must document the employee's need to care for the family member. Specific definitions and instructions for the health care provider are outlined on the third page of the Department of Labor form.
The health care provider must categorize the illness. If the illness does not fall into any of the stated categories, the health care provider marks "none of the above," meaning it does not qualify under FMLA. If the form is not completed in its entirety or if the health care provider does not check one of the qualifying categories, the form is not acceptable and the leave may be denied (U.S. Department of Labor, 1995) . Accepting only original copies of the Department of Labor form, or faxed 'copies directly from the health care provider's office, reduces the potential for the form to be altered in any way.
Serious Health Condition
The burden is on employees to notify the employer of a serious health condition that interferes with their ability to work. A serious health condition is defined as an illness or injury, an impairment of a physical or mental condition that involves hospitalization, hospice care, residential medical care, or subsequent care in continuing treatment by a healthcare provider (U.S. Department of Labor, 1995) . It involves a period of incapacity for more than 3 consecutive days that also involves two or more treatments by a health care provider, or one treatment by a health care provider with a continuing regimen or supervision. For example, absences of more than 3 consecutive days for treatment for a sinus infection is covered if the health care provider certifies that absence from work is necessary, and • The client had one office visit and received a prescription medication to treat the infection, or • The client had two or more office visits, but is being treated with over the counter medications.
Exclusions to a serious health condition include routine physical exams, eye exams, dental exams, the common cold, flu, earaches, upset stomachs, ulcers, and headaches (other than migraine headaches), routine dental orthodontia, and periodontal disease (U.S. Department of Labor, 1995) .
The employer has the right to challenge when there 266 is doubt about the authenticity of the medical certification. That challenge must be at the employer's expense and the employer must cover the costs of the exam and reasonable transportation for a second medical opinion. The employer can select the provider for the second opinion. However, it cannot be a medical officer regularly contracted or employed by the company.
If the second opinion differs from the first opinion, the FMLA decision may be made based on that second opinion. If the employee challenges the second opinion, the company may choose to have a third medical opinion. The company and the employee jointly select the health care provider for a third medical opinion. In this situation, a medical officer contracted or employed by the company may be selected if there is joint agreement between the company and the employee.
The employee is entitled to provisional benefits under FMLA while the determination is being made, meaning the employee can be on leave during this time.
If it is an FMLA qualifying event, the case must be managed accordingly. If it fails to qualify for FMLA, the employee's off time hours cannot be applied to FMLA, nor can the employee be penalized.
The employer may make a request for recertification of medical necessity in a few select situations. The first is when the employee asks for an extension at the end of the leave period, or fails to return to work. The second is for a leave greater than 30 days. This particularly applies to an intermittent medical leave. When the employee needs to be out of work for a defined period of time, but the medical situation changes enabling the employee to return to work with or without medical accommodations, then recertification may be necessary.
Denied Requests
FMLA requests may be denied when the employee does not meet eligibility requirements or when the 12 weeks of FMLA leave have been exhausted. The leave also may be denied if the employee fails to provide adequate medical certification. Once the employee notifies the employer that a return to work is not planned, FMLA benefits may be terminated. It is recommended the company require the employee's resignation in writing. At this time, the company may choose to remove the employee from active status. However, it is important to note there are some situations in which an interface with the company's disability policy is appropriate. An integrated approach should be taken that supports the employee's benefits under FMLA, while adhering to company guidelines for short term disability (STD) and long term disability (LTD) benefits.
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ReducedHours or Intermittent Medical Leaves
An employee also may take family medical leave on a reduced work hour or intermittent basis. Intermittent medical leave means the employee has occasional absences that interfere with the ability to work, e.g., missing an entire day, arriving to work late, or leaving work early. An example when this option might occur is when an employee returns from short term disability on a reduced hour schedule, or when a family member as defined by the act needs assistance with medical appointments or other therapy. FMLA leave covers conditions such as heart disease, asthma, backaches, migraine headaches, physical therapy appointments, chemotherapy appointments, etc. It also may be used for prenatal visits for pregnancy, ill parents, or children who have medical conditions. Intermittent medical leave requires FMLA time be based on hourly increments as opposed to daily increments so an employee's reduced work hours over a temporary period of time can be accurately applied to FMLA. If the employee is instructed to maintain reduced hours on a permanent basis, the situation becomes one that may need to be evaluated as a medical accommodation under ADA. Under ADA, the employee may be offered a vacant, budgeted position within the company that meets the scheduling restrictions, as long as the "disability" meets the ADA definition.
Intermittent medical leave is significant because of the need for accurate calculations, and more so when it is compounded by an employee who has existing attendance problems and is being counseled for the absences. If the employee attributes the absences to a medical situation, FMLA eligibility must be evaluated. With intermittent medical leave, absences can be foreseen or unforeseen. If the employee is aware of medical appointments in advance, the schedule may be changed to accommodate this need per standard company guidelines. If the absence is unforeseen, the intermittent absence may be covered under the FMLA as well. This has implications for employees whose medical symptoms interfere with the ability to work. It is important these situations be managed appropriately to assure the medical necessity of the absence.
The company should not assume every absence by the employee is related to the serious health condition with FMLA protection. The employee is required to apply for FMLA, establish eligibility, and obtain the medical certification. The employee must notify the company within 2 business days of the absence that the absence is related to the serious health condition that JUNE 1999, VOL. 47, NO.6 qualified for family medical leave or risk denial of FMLA benefits. Each company should develop a form to be used as the employee's notice to the employer of intermittent absence. A sample is provided in Figure 1 .
If an employee asks for an intermittent medical leave or reduced hours, the employer has the right to determine if the work schedule can be adjusted to allow the employee time from work before applying FMLA benefits (Proskauer, 1996) . For example, if an employee has physical therapy three times a week at 4:00 p.m., but is scheduled to work from 8:00 a.m. to 4:30 p.m., the employer can adjust the work hours to accommodate this need by having the employee work 7:00 a.m. to 3:30 p.m. This decision is based on business need in cooperation with management and human resources.
Although family medical leave applies equally to exempt and nonexempt employees, caution should be exercised in relation to intermittent absences for an exempt employee. If the employee's position allows for flexibility of the work hours and the missed time may be offset by working additional hours, FMLA hours may be waived. This is also true when the exempt employee is able to work from home to make up the missed hours. Company policy needs to be written to cover these and similar situations for the exempt employee.
Pregnancy, Births, Adoption, and Foster Care
FMLA covers pregnancy and prenatal conditions such as morning sickness and medical appointments during the pregnancy. A significant point is that under normal conditions, pregnancy is not considered a serious health condition or a disability, unless there is a medical complication. If complications arise during the pregnancy that interfere with the ability to perform the essential functions of the job, the pregnancy must be treated the same as any other medical condition qualifying for a disability. Although a normal pregnancy is not a disability or a serious health condition, one must consider all the aspects of these employment laws and apply them fairly and consistently when making decisions (Breckenridge, 1996) .
The birth period or any period prior to birth when a physician certifies the woman cannot work because of her pregnancy qualifies for FMLA. Any qualifying time under FMLA used prior to birth, including intermittent leave for appointments, counts toward the 12 weeks' benefit and subtracts from any time available for use after the delivery. It is important to make this clear to the employee who applies for medical leave prior to the delivery date. With pregnancy, there is typically a period of phys-
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NOTICE OF INTERMITTENT FMLA ABSENCE
MUST BE COMPLETED BY THE EMPLOYEE AND SUBMITTED WITHIN TWO (2) BUSINESS DAYS OF RETURNING TO WORK FROM EACH FMLA ABSENCE
This is to certify that the following absence(s) should be covered under the terms of the approved intermittent family or medical leave for: ical disability when the new mother is not able to work due to childbirth. This period is considered a disability and a serious health condition under FMLA. It requires a "Fitness for Duty" note before resuming work. For example. the woman may go on family medical leave 2 weeks prior to the birth of her child, then have 6 weeks covered under the short term disability plan and FMLA and take another 4 weeks under FMLA to exhaust a to .al of 12 weeks to take care of the newborn chi'u, FMLA also covers absences from work for adoption and foster care. During the preplacement stage of the adoption or foster care. FMLA can be used to cover meetings or appointments to arrange the placement. FMLA time also may be used after placement to care for the child (Breckenridge. 1996) .
Both the father and the mother are eligible for up to 12 weeks of unpaid FMLA time to care for the newborn. newly adopted. or newly placed child in the home. Importantly. if the same company employs both mother and father, they must share the 12 weeks for childcare. For post-birth or post-placement care, the time may be taken either consecutively or in intermittent increments within the first 12 months of the birth or placement of the child.
Employee's Serious Health Condition
The FMLA policy should conform to and interface with any other company medical leave policies. A serious 268 health condition means the employee is unable to perform the functions of the job and there is an associated period of disability. Because it is a period of disability for the employee. it is essential to require the employee to submit a "Fitness for Duty" release upon return to work. This is done for two reasons: • It verifies the person is medically qualified to do the job. thus protecting the employee, and • It protects company liability.
Parent, Child, or Spouse
FMLA covers medical absences related to serious health conditions of the parent. child. or spouse. Under the FMLA, employee absences to provide physical or psychological support. including medical care. hygiene. nutritional support. transportation, psychological comfort. reassurance. or filling in for another caregiver are covered (U.S. Department of Labor. 1995).
Documentation of a family relationship may be validated through four criteria: • The health care provider writes it on the medical certification. .. A birth certificate to assure the child is under the age of 18. • A court document or a written statement from the employee as good faith. and • Assumption by the employer the employee is being honest unless there is reason to believe otherwise.
Parents are defined as biological parents or as "in loco parentis:' meaning they acted as a parent to the employee as a child. It does not include in-laws except in New Jersey, Connecticut, and the District of Columbia.
A child has to be a biological, adopted, or foster child, a stepchild, or a legal ward under the age of 18. The act also covers children over the age of 18 incapable of caring for themselves. A spouse is a husband or wife as defined by state law. Unmarried, domestic partners are not covered under the federal law but they may be covered under state law (U.S. Department of Labor, 1995). Medical certification is required for family leave situations.
When administering FMLA, the occupational and environmental health nurse is responsible for: • Working with human resources to establish firm policies and procedures for FMLA, • Reviewing all requests for medical leave, • Communicating with health care providers, • Approving/denying medical leave requests, • Applying FMLA appropriately and fairly, and • Case management and communication with the short term disability carrier.
Respecting the confidentiality of health care information and developing a standard practice requiring all FMLA forms are handed directly to the health services office is essential. In large facilities, locked health services drop boxes may be installed in central locations throughout the company for convenience. Education about the confidentiality of health care records should be included in management training and reinforced annually.
AMERICANS WITH DISABILITIES ACT
The employee is required to have surgery which is a success. He recovers with a resultant permanent partial disability rating because of the required amputation. After 6 weeks of recoveryand rehabilitation, the employee is released to return to work with the permanent restriction of no climbing and no excessive walking. The nurse works with human resources to identify a job for which the employee is qualified, meeting the medical restrictions. A vacant, budgeted position is available as an inventory clerk, requiring mostlyseatedduty.The employeeis assignedthe new job and returns to work. The ADA, enacted in 1994, basically states employ> ers are required to provide reasonable accommodations to assist employees in performing the essential functions of the job (Bureau of National Affairs [BNA], 1996) . with disabilities, including employees participating in any substance abuse rehabilitation program.
Title 1 of the ADA states:
No employer may discriminate against a qualified individual with a disability because of that disability in regard to job application, hiring, advancement or dischargeof employees, employeecompensation, job training, other terms or conditions or privileges of employment (BNA, 1996) .
Thus, anyone with a disability has to be treated the same as a person without a disability.
A "disability" is defined as a physical or mental impairment that substantially limits one or more life activities (BNA, 1996) . This term "substantially limits" means the employee is unable to perform one or more major life activities or has a significant restriction. Major life activities are defined as: caring for oneself, walking, seeing, hearing, performing manual tasks, breathing, learning, working, speaking, thinking, and interacting.
Some exclusions include homosexuality, bisexuality, transvestitism, gender identity disorders, pedophilia, transexualism, exhibitionism, voyeurism, kleptomania, compulsive gambling, pyromania, and current substance abuse (Proskauer, 1996) . A person must either have a defined disability, have a record of having a disability, or be regarded as having such impairment, thus creating a perceived disability situation. This last point is significant and has potentially serious implications for the company.
A physical or mental impairment is a physiological disorder, a condition, a disfigurement, or an anatomical loss affecting one or more of the following body systems: neurological, special senses, musculoskeletal, skin, endocrine, hepatic, genitourinary, digestive, reproductive, cardiovascular, or respiratory systems. Mental or psychological disorders such as mental retardation, organic brain syndrome, emotional illnesses, mental illnesses, and learning disabilities are also covered. Obesity is covered as a disability only if the condition substantially limits one or more life activities (Proskauer, 1996) , Under ADA, determination of a qualifying disability must be made without regard to any assistive devices. This includes medication. If a person has diabetes controlled by medication, this is not necessarily a qualifying individual under ADA, as long as there is no impairment of one or more life activities. However, if a life activity is impaired (such as impaired vision) and the condition is stabilized on medication, consideration is made related to the outcome of taking away the medication. Would the diabetes be out of control and would it then be covered
Under ADA, determlnallon of a qualifying disability must be made without regard to anyassistlve devices. This includes medication.
under ADA? Any use of assistive devices such as wheelchairs and prosthetics must be evaluated accordingly. A disability does not include the following: environmental or cultural disadvantages, pregnancy, or personality traits that are not a result of a psychological disorder. Inappropriate behavior does not qualify under ADA (Proskauer, 1996) .
The employee bears the responsibility of notifying the employer in writing of the need for an accommodation because of a disability. Upon interview, the question "can you perform the essential functions of the job, with or without accommodation?" should be asked. Once hired, each new employee should then be required to fill out a health history form that includes two questions: • Do you have a disability? • Do you require an accommodation because of the disability?
The health history form should be submitted directly to the occupational and environmental health nurse for review and intervention.
During employment, a written request is required when the employee has a special need for accommodation. When an employee returns to work following medical leave, any limitation or restriction must be evaluated under ADA. This may be conducted using a standard form similar to that shown in Figure 2 in which there is space for the employee's request in writing, as well as written medical justification from the employee's medical provider to substantiate the need for accommodation. The medical provider needs to indicate whether the disability is temporary or permanent.
The health care provider must indicate if the restrictions are temporary or permanent. If the restrictions are temporary, the employer is under no obligation to provide accommodations and is not required to grant a return to work unless the employee is able to perform the essential functions of the job without accommodations. If the nurse is able to arrange a reasonable accommodation to facilitate return to work, this may benefit the company by reducing we and disability costs, increasing productivity, and reducing recruitment and training costs, thus supporting the success of the company.
Restrictions indicated as "permanent" may be protected under the ADA and must be evaluated. A statement by the health care provider that the employee has a disability as defined by ADA obligates the employer to attempt to provide reasonable accommodations to assist the employee in performing the essential functions of the job in a safe and effective manner. The nurse also should evaluate cases in which employees have obvious physical impairments, such as the use of a wheelchair, deafness, or blindness, and provide appropriate accommodations.
When the validity of the request is in question, the employer has the right to a second medical opinion or review of the medical records at the employer's expense. Health care providers routinely require a signed release from their client (the employee).The company is advised to have policies and forms covering the release of medical information to ensure confidentiality.
EssentIal Job FunctIons
Essential functions are the fundamental job duties required and not the marginal tasks. An essential function of a job is defined using a prescri bed method by the employer and written in the job description. To assess the need for an accommodation, the amount of time spent on the function, the terms of the collective bargaining agreement, and past or current work experiences are evaluated. A reasonable accommodation includes accessibility of facilities, job restructuring, modified work schedules, equipment or devices, modifications of exams, training materials, or policies. Learning disabilities can qualify under ADA, and the provision of readers or interpreters qualifies as a reasonable accommodation (Proskauer, 1996) . Individuals with disabilities must be able to perform the essential functions of the job for which they are applying. For example, a person with a hearing disability applying for a position as a telephone sales representative cannot be denied employment based on such disability. The employer is required to evaluate the ability to provide reasonable accommodations to enable the employee to perform the essential functions of the job. In this case, one envisions the employee must be able to see, hear, talk, and type. However, that is not the essential function of the job. The essential function of the job is "to take an order." One accommodation for a person with a hearing disability is a TOO system that enables Date: _ the phone calls to come across the computer screen so they may be visually seen instead of heard. A few reasons exist when an employer could defend a denial to provide a reasonable accommodation. One is "nondiscriminant disparate treatment," which means the need for special accommodation was not known by the employer. The second is based on business necessity. when the required performance could not be accomplished with an accommodation. Finally, an accommodation that poses a direct threat to the health or safety of other workers may be denied. A basis for denial is "undue hardship," defined as an accommodation too expensive, extensive, too disruptive, or that which alters the nature of the operations. However, this is often difficult to prove (Proskauer, 1996) .
Perceived Disability
Accommodations made without sound judgment may set the stage for potential liability for the company. The on-site nurse determines the need for reasonable accommodation based on a disability. If the company provides an accommodation for an employee, modifies the job, or takes away essential functions of a job, this action then justifies an accommodation under ADA, which underlies the importance of having qualified personnel making these decisions. Whether or not the person has an ADA protected disability, a disability is perceived when such actions are taken (Proskauer, 1996) .
Reasonable Accommodation
The occupational and environmental health nurse should develop partnerships with internal and external resources to provide reasonable accommodations. Internal resources may include safety specialists, physical plant engineers, training and development specialists, information system specialists, and human resource representatives. External resources include .state vocational rehabilitation professionals, physical rehabilitation specialists, disability offices and occupational therapists. Through a proactive approach, the nurse needs to take the opportunity to develop these partnerships by inviting these individuals to tour the company facilities.
The reasonable accommodation process involves the following steps: • Evaluating the job and the essential functions of the job, • Consulting with the disabled employee to identify the barriers to performing the job and discussing of possible accommodations, • Requiring a written request from the employee, If unable to provide an accommodation, the employer is obligated to offer the employee a transfer to another vacant, budgeted position for which that person is qualified. The employee must to be able to perform the essential functions of that job and possess the job qualifications required for the position. When no vacant, budgeted position is available, the employer is not obligated to create a position for a person with a disability. If the disabled person cannot do a job within the company, evaluation under FMLA may be warranted.
The employer is not required to convert temporary light duty to permanent light duty, and it is inadvisable to do so. This is significant under workers' compensation, as temporary light duty accommodations are beneficial for injured employees. Light duty implies aU of the essential functions of the job are not being performed; therefore, creating permanent light duty positions produces liability for the company. If the employee's condition becomes a permanent disability, the employer is not obligated to and should not provide permanent light duty. At this point, employees must be offered vacant, budgeted positions (if available) for which they are qualified and can perform the essential functions of the job. If no positions are available, the nurse must consider settlement options, continuance of workers' compensation indemnity benefits, or appropriate accommodations that enable the employee to perform the full scope of the job. The employer is not obligated to remove essential functions and not required to lower production standards to provide an accommodation under ADA.
A key note is that ADA protects employees while they are working. Providing transportation or disregarding attendance requirements for a disabled employee is ill advised. The employer is not required to assist with personal hygiene functions, but must ensure that reasonable accommodation is provided to enable employees to care for themselves. It is important to note that assigning another employee or supervisory staff to assist a disabled person with personal matters, such as bathroom privileges or nutrition functions, is a poor choice of accommodations, as it is likely to create interpersonal conflict with other employees. Assuring that appropriate physical facilities are available and allowing provisions for assistance from a family member or personal aid is a better choice. A consultation with an occupational therapist who can offer recommendations for the use of assistive devices and physical plant improvements provides invaluable support in relation to the provision of accommodations or outside of the workplace.
Interviews, Preplacement, and ADA
During the preplacement offer, the employer is not permitted to question about medical conditions. However, questions may be asked about how they would be able to perform a particular job function. During the interview, one may inquire about obvious disabilities to determine the need for special accommodations, such as when a person in a wheelchair applies to work in a warehouse. The interviewer may outline the job requirements and ask the candidate how they would be able to do the job. The candidate may indicate the need for special equipment or supplies to perform the job, and the employer must consider these needs under ADA. Once the offer of employment is made, physical examinations, preplacement examinations, and disability inquiries are permitted (BNA, 1996) .
Confidentiality
The ADA requires medical information be filed separately from the personnel file. The law was enacted, in part, because employees were being discriminated against in relation to transfers or promotions. Frequently, access to the personnel file allowed access to medical information that may have influenced the hiring, transfer, promotion, or disciplinary decisions. Employers need to have a policy for recordkeeping of medical information and a standard prohibiting discussion of medical situations in the workplace. Annual training sessions for managers and supervisors should cover health care confidentiality issues and assure appropriate triage of medical concerns to the nurse.
Though employees sometimes disclose personal health information to their supervisor, the supervisor should not assume the responsibility for determining whether an accommodation may be necessary. Rather, the employee should be referred to the nurse in these cases. The nurse will evaluate and disclose to the supervisor or appropriate entity any business need related to necessary restrictions or accommodations, but not specific information about a medical condition. First aid and safety personnel may be told about a disability if the employee might require emergency treatment or assistance in the event of an emergency. OSHA officials have the right to medical information on request. Otherwise, JUNE 1999. VOL. 47. NO.6 the nurse must assume the role of health confidant and advisor.
Substance Abuse
Several states have specific legislation related to substance abuse. In general, a current user of illegal substances does not have a protected disability. However, if that person has entered or has completed a rehabilitation program, it is considered a covered disability. If the employee is required to be drug tested and tests positive, ADA protection ceases. Alcoholism is a covered disability whether or not the employee is in a rehabilitation program (Proskauer, 1996) . This does not negate or invalidate actions taken against an employee for poor performance or other violations of company policy.
Occupational and Environmental Health Nurse Role
ADA evaluations must beconducted on a case by case basis. One employee may have a medical condition that interferes with one or more life activities that qualifies under ADA, while another employee with the same medical condition experiences no disability. The nurse should assure company compliance with ADA guidelines by: • Establishing policies and procedures for ADA management, • Reviewing all requests for accommodations, • Communicating with health care providers, • Approving or denying requests for accommodation, • Facilitating reasonable accommodations, • Evaluating the effectiveness of interventions, and • Communicating with the company's legal counsel about cases in question.
CONCLUSION
. The integration of workers' compensation, FMLA, and ADA benefits creates an opportunity for the occupational and environmental health nurse to establish a holistic approach to health management in the workplace, and to develop a conceptual shift in thinking in relation to these issues. The interface of workers' compensation, FMLA, and ADA creates the challenge of integrating the complex aspects of these benefits to assure company compliance with the law. Efforts to maintain productivity, assure quality health care for the employee, and enhance cost efficiency demonstrate the nurse's support for the success of the company.
Keeping employees on the job is a key focus under workers' compensation, FMLA, and ADA. Disability management should be viewed from the positive, holistic Workers' Compensation, FMLA, and ADA: Managing the Maze.
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The Interrelationship of WC, FMLA, and ADA can present challenges to the emploer in relation to liability and compliance.
Successful management of WC, FMLA, and ADAin the workplace encompasses a holistic model of disability management.
Thenurse's rolepresents an opportunity to centralize the management of WC, FMLA, and ADA to assure compliance, fairness, and consistency in benefit application.
ARTICLE
perspective of total health management. Successful management of the total health concerns of employees by the occupational and environmental health nurse facilitates health care confidentiality and assures consistency in the process of dealing with health issues in the workplace. It also helps the nurse to support management and gain their support and confidence. The outcome of a truly effective health management program results in a coordinated effort by the company to focus on one's ability rather than on one's disability.
CE MOD U L E
Workers' Compensation, FMLA, and ADA:
Managing the Maze This Issue of the MOHN JOURNAL contains a Continuing Education Module on "Managing the Maze: Workers' Compensation. FMLA. and ADA." 1.3 contacthour of continuing education credit will be awarded by MOHN upon successful completion of the posttest and evaluation.
A certificate will be awarded and the scoredtest will be returned when the following requirements are met by the participant: 1) The completed answer sheet Is received at MOHN on or before May 31, 2000;(2) A score of 70% Is achieved by the participant; (3) The answer sheet is accompanied by a $10 processing fee. Expectup to 6 weeks for delivery of the certificate.
Upon completion of this lesson, the occupational healthnurse will be able to:
1. Definethe key aspects of the workers' compensation law, The Family Medical Leave Act (FMLA), and the Americans With Disabilities Act (ADA).
2. Explain the interrelationship of the laws In regard to employee absences.
3. Describe the role of the occupational and environmental healthnurse in managing the healthconcerns of employees in relation to these laws.
MOHN is accredited as a provider of continuing education In nursing by the American NursesCredentiallng Center's Commission on Accreditation. Alabama provider number ABNP0063. California provider number CEP9283. Louisiana provider numberLSBN3.
Contact hour creditsreceived for successful completion of the posttest and evaluation maybe used for rellcensure, certification, or re-certificatlon.
